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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 

THE FENIX 1 

Imperial Supreme Prize Court in Berlin 
Decided December 17, 1914 

In the Name of the Empire! 

In the prize case re the Russian steamer Fenix from Helsingfors, the 
Imperial Supreme Prize Court in Berlin, on December 17, 1914, decided 
as follows: 

The appeal of the claimant is refused. 

The costs of the appeal proceedings are awarded to the claimants. 

The Facts of the Case 

On August 2, 1914, at 11:30 a. m., the steamer Fenix, hailing from 
Helsingfors (Finland), was, after war had been declared by Germany 
against Russia on August 2, captured not far from the mouth of the 
Elbe, between light-ship A and buoy A, about 100 km. distant from Ham- 
burg, by a German torpedo-boat and soon after taken into Hamburg. 
After due compliance with the formalities of the Prize-Office and issue 
of the summons prescribed in Sec. 26, par. 1, of the Prize Court Rules, 
two claims were entered by the firm H. M. Gehrckens, of Hamburg, one 
in its own name on account of certain alleged outlays in behalf of the 
vessel and its crew made subsequent to the seizure, and the other in 
the name of the shippers — Helsingfors Angfartygs Aktiebolag — in Hel- 
singfors, the ship-owner petitioning that the seizure be declared un- 
justified. 

The Prize Court in Hamburg rendered judgment on Sept. 26, 1914, 
in which, among other things, it was held that: 

The seized steamer Fenix is to be condemned. 

1 Translated from the Hanseatische Gericktszeitung Hauptblatt, Hamburg, No. 9, 
March 11, 1915, and the Zeitschrift fiir Vdlkerrecht, Vol. IX, No. 1, p. 103. 
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The claims of the owner and the firm H. M. Gehrckens are rejected. 
The costs of the legal proceedings must be borne by the claimants. 

From this decision, which was delivered on October 8, 1914, the pe- 
titioners, in a written statement presented on October 13, 1914, made an 
appeal and justified the same on October 16, 1914. The petition is 
made: 

1. In the name of both claimants: That, under a stay of execution of 
the appealed judgment, the steamer Fenix be released. 

2. In the name of the claimant H. M. Gehrckens as an alternative: 
To modify the judgment to the extent of declaring that the condemna- 
tion of the steamer is allowed only on payment to the claimants of the 
amounts specified in the claim of the firm H. M. Gehrckens. 

The Imperial Commissioner before the Supreme Prize Court moved 
that the appeal be dismissed. In the proceedings before the court of 
appeal, the representative of claimants proved the legal remedy and 
pleaded as follows: 

I. Re the shipper's appeal. 

1. The 6th Convention of the Second Hague Peace Conference (Oc- 
tober 18, 1907) ought to have been taken into consideration in the Prize 
Court's judgment, even although only Art. 1, par. 1, was mentioned in 
the Prize Regulations; for the Prize Regulations founded on the Kaiser's 
powers as Commander in Chief do not govern the whole of prize law, 
especially those cases which do not arise upon the high seas. 

2. Neither is the application of the above mentioned convention 
excluded by the fact that Germany withheld consent to some of its pro- 
visions, for Russia did that also. Likewise the fact that Servia and 
Montenegro did not ratify the convention stands just as little in the 
way of its application in this case, since they are not maritime states, 
and Art. 6 of the convention must be taken to mean that it shall not 
apply only if the belligerents, being maritime states, are not parties 
to it. 

3. Nor is the application of the convention dependent upon the 
granting [by the belligerent governments] of days of grace for departure. 
This can be more definitely ascertained from the proceedings of the 
Second Hague Conference relating to this convention and the declara- 
tions made by the representatives of the various contracting states, 
parts of which were quoted by the representative of the claimants. 

4. Concerning the interpretation of the law to be applied, the repre- 
sentative of the claimants pleaded, that Art. I, par. 2, and Art. 2 of the 
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above mentioned convention must not be understood in too narrow a 
sense, and above all not to the effect that only ships which reached a 
hostile port or its immediate neighborhood before the outbreak of war 
should be exempt from the prize law. The whole convention is further- 
more merely the outcome of the practice generally followed since the 
Crimean War, according to which not only those ships which were al- 
ready in a hostile port at the time of the outbreak of the war, but also 
such as were on the way to such a port should be granted time for de- 
parture. This was laid down by French and Russian declarations in the 
year 1854, as well as by French and German declarations in the war of 
1870-71. The United States of America likewise agreed to it in 1898 
in the war against Spain. This practice, as is plainly evident from the 
words of the preamble, the convention in question intended to confirm, 
and it was only due to a mistake in drafting, which it is true tends to 
obscure the principle upon which par. 2 is based, that the respite for de- 
parture, the desirability of which is expressed, can be taken into con- 
sideration in the case of ships bound for a hostile port only after 
their arrival. The circumstance that Germany withheld its consent 
to Art. 3 cannot be taken to mean a limitation upon Art. 2, since 
Germany, according to the explanations of its representatives at the 
Conference, wanted to go so far as to make the practice obligatory. 

5. Finally the claimant's representative contended that at the time 
it was captured the Fenix was already in the Elbe and therefore within 
German jurisdiction. A vessel is certainly entering a port {entrant dans 
un port as the original text of the convention reads) when, after passage 
through the national waters, she reaches the inner territory of the 
hostile state. This is also the meaning of the word "anlaufen" used in 
the German translation, which is not identical with "einlaufen." 

II. Re the appeal of the firm of Gehrckens. 

In this case the representative of the claimants maintained the argu- 
ments brought forward by him in the first instance, and particularly 
referred to the fact that even if the amounts paid out by the firm of 
Gehrckens could not be awarded to them as costs in the prize court pro- 
ceedings, the firm had certainly acquired a bottomry right on account 
of the payments made on the authority of the captain of the Fenix, 
the validity of which must be reserved in the judgment pronouncing the 
seizure of the ship. The judge of the lower court did not enter at all 
upon this point. 

The Imperial Commissioner contradicted these arguments, and re- 
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garding the interpretation of Art. 1, par. 2, of the convention, referred 
to the fact that this provision was construed very narrowly by the 
English Prize Court, as evidenced by the case of the German vessel 
Mowe, 2 which was captured in the inner waters of the Firth of Forth, 
because it was held that she was at sea there. The English Prize Court 
confirmed this holding. 

Reasons fob the Decision 

The appeal is in order as to time and form and is justifiable, but with- 
out foundation. 

The Court of Appeal agrees with the claimants in presuming that the 
stipulations of Convention No. 6 of the Second Hague Conference must 
be taken into consideration in the case under review, although they have 
not been expressly included in the Prize Regulations. Why this was not 
done need not be discussed. At all events, the convention named is 
a state contract ratified by the German Empire, and published in the 
Imperial Legal Gazette, and as such it must be taken into consideration 
by the prize courts. 

Likewise, the fact that Germany refused to agree to Art. 3 of the con- 
vention does not prevent the consideration of the remaining parts. 
Neither in the opinion of the Court of Appeal, is the granting [by the 
belligerent governments] of days of grace for departure necessary for the 
application of the convention, since such a limitation upon its appli- 
cability is not evident from the convention itself; but, on the contrary, 
Art. 2, par. 1, 2nd alternative, refers to a ship which is not allowed to 
leave, in which case, therefore, there can be no question of the granting 
of days of grace for departure. 

Finally, the circumstance that the belligerent states Servia and Mon- 
tenegro did not ratify the convention raises no doubt, for the reasons 
advanced by the claimants, concerning its applicability to the case under 
review; but it may be left undecided whether the dispositions of the 
convention would not have to be taken into consideration as generally 
acknowledged principles of international law, even if they were not 
brought into question by virtue of a treaty. 

The Court of Appeal, however, can not agree with the claimant's 
arguments concerning the interpretation and wording of Art. 1, par. 2, 
of the convention. 

First, the claimant's arguments may be summed up to the effect 
2 Printed in this Journal for April, 1915 (Vol. 9), p. 547. 
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that in several wars in the second half of the preceding century the bel- 
ligerents agreed upon and followed the practice of not molesting a vessel 
which was bona fide bound for a hostile port, and treated it in the same 
manner as a ship which at the outbreak of hostilities was actually within 
a hostile port; and that this practice ought to have been expressly laid 
down in the dispositions of the 6th Convention. 

With certain limitations this may be true. It in no way alters the fact, 
however, that Germany reserved Art. 3 of the convention, according to 
which ships at sea which are without knowledge of the outbreak of 
hostilities do not come under the protection of the convention, which 
applies only to vessels actually within the hostile port at the commence- 
ment of hostilities (which does not come into question here) or which 
"touch at" such a port after the outbreak of hostilities. 

Considered from a purely grammatical standpoint, "einen Hafen 
anlaufen" (to touch at a port) means the same as "in einen Hafen ein- 
laufen " (to enter a port). It may be granted, however, that at times 
the expression is used in a somewhat wider sense. In order correctly to 
understand the sense in which it is used in this convention, it is neces- 
sary to consider the original French text, since this alone is decisive 
upon a question of interpretation, the convention having been drawn 
in that language. "Entrant dans un port" however, as it stands there, 
means to enter a port. There is no necessity to construe this clause of 
the convention more widely than the wording requires, for even thus 
understood, a ship bona fide approaching a port does not lose the ad- 
vantages of the convention, since even if she does not come under Art. 1, 
par. 2, she does come under the provisions of Art. 3. Accordingly, the 
convention comprises two, not three, categories of ships, as the claimants 
take it, viz., ships which at the outbreak of hostilities were actually 
within a hostile port or (what is considered as the same thing and there- 
fore so treated in the same article) which enter it, and ships that are 
outside the port and therefore within the hostile state's territorial juris- 
diction. These latter are considered as at sea (Art. 3). It would be 
arbitrary to consider within the first category ships which are bound for a 
hostile port and about to claim the right of asylum within the hostile 
state, and such a holding must be rejected if for no other reason than the 
difficulty of drawing a definite line of demarcation. Germany's willing- 
ness to make obligatory the granting of days of grace for departure has 
nothing to do with the question as to what ships are to be considered as 
at sea and what as touching a port. 
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That this interpretation, drawn from the French wording of the dis- 
position in question, should, according to the general opinion, have been 
expressed in the convention is also evident from the protocol of the con- 
vention. In the reports of the Fourth Commission to the whole Con- 
ference, it is stated (according to Dr. Niemeyer, Urkundenbuch zum 
Seekriegsrecht, II Abb. p. 473) with regard to the disposition in question: 

L'alinea 2 vise le cas du navire entrant, qui a quitte' son dernier port de depart 
avant la guerre et qui ignore 1'ouverture des hostilites au moment ou il arrive dans le 
port ennemi. 

And the official English text of the convention, which was laid before 
Parliament together with the original text, reads, as far as it applies here : 

The same principle applies in the case of a ship which has left its last port of de- 
parture before the commencement of the war 'and has entered a port belonging to the 
enemy while still ignorant that hostilities had broken out. 

From this it is clear beyond all doubt that Art. 1, par. 2, of the con- 
vention is to be read still more narrowly than was done by the judge of 
the lower court, namely, that it refers only to those ships which, without 
knowledge of the outbreak of hostilities, actually arrive at and enter a 
hostile port. So long as they are outside the harbor proper, even if in its 
immediate neighborhood, they do not come under the protection of 
Art. 1, par. 2, but are, on the contrary, for the purposes of prize law, to 
be treated as at sea, and so fall under Art. 3. Since this article has not 
been accepted by Germany, and the hostile ownership of the S. S. Fenix 
has been proved, she was rightly captured and is consequently subject to 
condemnation. Moreover, the British Prize Court in its 12th session 
when the case of the Mdwe was heard, likewise gave a similar interpreta- 
tion of the regulation in question. That vessel was on a voyage from 
Norderney to Bo'ness in the Firth of Forth, within which it touched at 
Morrison's Haven, on the 4th August, and on the following morning 
sailed for Granton "higher up the Firth of Forth." Thereupon the ship 
was captured and declared by the Prize Court to be a good prize. In 
the report of the case before the Prize Court, it is stated (Morning 
Post of Nov. 1, 1914): 

The condemnation of the vessel was asked for by the Crown on the ground that 
when captured she was not within the boundary of any port in the sense in which 
the word was used in the Sixth Hague Convention of 1907. * * * The presi- 
dent had no hesitation in finding that she was captured at sea and not seized in port. 
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For these reasons, the legal claim of the ship-owners is denied. 

The appeal of the firm of Gehrckens likewise appears unfounded. In 
so far as this claimant demands reimbursement of specified outlays as 
costs of the Prize Court proceedings, the claim is to be refused, since 
costs of legal proceedings cannot consist of outlays of third parties, par- 
ticularly outlays which have nothing to do with the actual case. If the 
outlays were really made in the interest of the prize the claimants must 
prove them in the manner prescribed by the Prize Regulations. The firm 
of Gehrckens bases its claim furthermore on the fact that because of out- 
lays made on behalf of the ship's captain, it had acquired a bottomry 
right on the ship, the proving of which was reserved in case of condem- 
nation. Here, too, may be left out of consideration the question whether 
the firm on account of its outlays, or a part thereof, actually acquired a 
real right in the S. S. Fenix, since the bottomry right would at once be- 
come void upon the condemnation of the ship. Condemnation, accord- 
ing to prize law, is an original method of acquiring possession, an oc- 
cupatio jure belli, which, according to generally acknowledged principles 
of international law, gives to the occupant the ownership of the object 
seized free of every encumbrance. The decision in the case of the Maria 
Glaeser, rendered by the English Prize Court at its third session after 
mature consideration of the practice of other prize courts, shows that the 
English Prize Court also takes this point of view. (The Times, 17th 
September, 1914) . 3 In that case it was a matter of a mortgage acquired 
by a neutral before the capture of the ship, and the consideration of 
the claim of the neutral mortgagee was denied on the ground that ac- 
cording to the principles of prize law, the rights of third parties in a cap- 
tured ship cannot be recognized. It is also hinted in the decision that the 
case would not have been adjudged differently if the mortgagor had been 
a British subject. 

In the present case the bottomry right is said to have arisen after the 
capture of the ship. According to the opinion of the Court of Appeal, 
however, this makes no difference in adjudging such bottomry right, 
since under prize law it is void as against the legal effect of seizure. 
The same is true of an alleged bottomry creditor in his capacity as citi- 
zen of the Empire. It is not evident why an exception should be made to 
the above mentioned principles in favor of citizens of the Empire. 

Accordingly, both appeals are rejected. The awarding of the costs 
follows according to Sec. 37 of the Prize Regulations. 

3 Printed in this Jotonal for April, 1915 (Vol. 9), p. 531. 



